
 

 

UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF FLORIDA 

MIAMI DIVISION 

 

Case No. 1:09-MD-02036-JLK 

 

IN RE: CHECKING ACCOUNT  ) 

OVERDRAFT LITIGATION  ) 

      ) 

MDL No. 2036    ) 

Fourth Tranche    ) 

____________________________________) 

      ) 

THIS DOCUMENT RELATES TO: ) 

      ) 

Shane Swift v. BancorpSouth, Inc.,  ) 

S.D. Fla. Case No. 1:10-cv-23872-JLK ) 

____________________________________) 
 

DEFENDANT BANCORPSOUTH BANK’S MOTION FOR SUMMARY JUDGMENT  

 

BancorpSouth Bank
1
 (“BancorpSouth”) hereby moves, pursuant to Federal Rule of Civil 

Procedure 56, for summary judgment against Plaintiff Shane Swift (“Plaintiff”). In support of this 

Motion for Summary Judgment, BancorpSouth submits the following: 

(A) BancorpSouth's Memorandum of Law in Support of Motion for Summary Judgment 

with exhibit; 

(B) BancorpSouth's Statement of Material Facts As To Which There is No Genuine Issue 

to Be Tried with exhibits; 

(C) All other evidence properly before this court on the hearing of this Motion. 

WHERFORE, BancorpSouth asks that its Motion be granted, and that judgment be entered 

by the court in its favor. 

                                                 

1
   BancorpSouth, Inc. previously asserted that it is not a proper defendant in this matter and, as 

a result, Plaintiff Swift named BancorpSouth Bank as the sole defendant in the Second Amended 

Complaint (DE #994). 
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BancorpSouth Bank
1
 (“BancorpSouth” or the “Bank”) hereby moves, pursuant to Federal 

Rule of Civil Procedure 56, for summary judgment against Plaintiff Shane Swift (“Plaintiff” or 

“Swift”), individually and as class representative for the certified classes, on all claims in his 

Second Amended Complaint (the “Complaint" or "Compl.").
2
 

I. INTRODUCTION AND SUMMARY OF ARGUMENT 

 Plaintiff Shane Swift alleges that he, and a class of BancorpSouth customers he 

represents,
3
 paid more overdraft fees to BancorpSouth than he would have otherwise paid, as a 

result of the method by which BancorpSouth posts transactions to consumer checking accounts. 

Swift alleges that two BancorpSouth policies caused this allegedly wrongful increase in overdraft 

fees:  (1) posting debit transactions on each banking day from highest-dollar-amount to lowest-

dollar-amount; and (2) providing an Overdraft Payment Service through which BancorpSouth 

paid certain debit transactions even though the customers did not have enough money in their 

accounts to cover all of their transactions, up to a predetermined customer-specific limit. Swift 

asserts claims for breach of contract and/or breach of the covenant of good faith and fair dealing; 

unconscionability; conversion; unjust enrichment; and violation of the Arkansas Deceptive Trade 

Practices Act (“ADTPA”). 

 Each of Plaintiff’s claims fails as a matter of law and BancorpSouth should be granted 

summary judgment on Plaintiff’s entire lawsuit. First, Plaintiff unequivocally removed one of the 

two factual legs on which his lawsuit stands, because he admitted that, far from being harmful, 

BancorpSouth’s Overdraft Payment Service provides a valuable benefit to him and other class 

members. Second, and most critically, the undisputed material facts are that, at all relevant times, 

BancorpSouth explicitly disclosed that it would post transactions in an order of its choosing, and 

that the order it chose could result in more overdraft fees than would result from some other 

order. It is undisputed that BancorpSouth made this disclosure; Plaintiff has admitted as much 

and has stated that he fully understands the meaning and import of this disclosure. This 

                                                           
1
 BancorpSouth, Inc. previously asserted that it is not a proper defendant in this matter and, as a 

result, Plaintiff Swift named BancorpSouth Bank as the sole defendant in the Second Amended 

Complaint (DE #994). 
2
 BancorpSouth hereby incorporates its contemporaneously-filed Statement of Material Facts As 

To Which There Is No Genuine Issue To Be Tried (“Statement of Facts” or “Stmt. Facts”), and 

all exhibits thereto. All defined terms used herein are defined in the Statement of Facts. 
3
 BancorpSouth has petitioned the Eleventh Circuit for permission to immediately appeal this 

Court’s class certification order, pursuant to Federal Rule of Civil Procedure 23(f). 
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straightforward state of facts – that BancorpSouth explicitly disclosed, and Plaintiff agreed to, 

the very terms that Plaintiff is now complaining about, dooms four of Plaintiff’s claims:  breach 

of contract/breach of good faith and fair dealing, unconscionability, unjust enrichment, and 

alleged  ADTPA violation. Third, Plaintiff’s conversion claim fails because deposits with a bank 

cannot serve as the basis for a conversion claim by the depositor against the bank. Fourth, 

Plaintiff’s breach of good faith and fair dealing, unconscionability, and unjust enrichment claims 

fail because, under Arkansas law, such claims either do not exist or do not exist where, as here, a 

written contract governs the parties' relationship. Finally, Plaintiff’s ADTPA claim further fails 

because he has proved neither any conduct that violates that ADTPA nor any qualifying injury 

under the statute, and because BancorpSouth’s conduct, approved under state and federal law, 

falls within the ADTPA’s safe harbor provision. Because Plaintiff cannot meet at least one 

element of any of his claims, every claim should be dismissed. 

II.  ARGUMENT AND CITATION OF AUTHORITY 

A. Standard on a Motion for Summary Judgment 

Pursuant to Rule 56(c) of the Federal Rules of Civil Procedure, summary judgment is 

proper "if the pleadings, depositions, answers to interrogatories, and admissions on file, together 

with the affidavits, if any, show that there is no genuine issue as to any material fact and that the 

moving party is entitled to a judgment as a matter of law." Peppers v. Coates, 887 F.2d 1493, 

1497 (11th Cir. 1989); Everett v. Napper, 833 F.2d 1507, 1510 (11th Cir. 1987); see also Celotex 

Corp. v. Catrett, 477 U.S. 317, 322, 106 S. Ct. 2548, 2552 (1986). 

The party moving for summary judgment is entitled to judgment as a matter of law if the 

nonmoving party fails to show sufficiently any element of the case to which the nonmoving party 

has the burden of proof. Everett, 833 F.2d at 1510. The nonmoving party may not rest upon the 

mere allegations or denials in its complaint. It must set forth by affidavits, discovery, or other 

admissible evidence specific facts showing that there is a genuine issue for trial. See Fed. R. Civ. 

P. 56(e). If the party's response consists of nothing more than a repetition of its conclusory 

allegations, the district court must enter summary judgment in the moving party's favor. Morris 

v. Ross, 663 F.2d 1032, 1034 (11th Cir. 1981). 

Further, a summary judgment order in a certified and properly-noticed class action binds 

that class as a whole. Generally, class action judgments bind all members of the class. Juris v. 
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Inamed Corp., 685 F.3d 1294 (11th Cir. 2012).
4
 Swift, as representative of a certified class, binds 

all members of the certified class: if Plaintiff Swift's claims fail, so do all of the claims for the 

remaining class members. Antenor v. D&S Farms, 39 F. Supp. 2d 1372, 1377 (S.D. Fla. 1999) 

("Defendants' request for summary judgment against the class as a whole will rise or fall 

depending on the class representative's proof."); Brennan v. Midwestern United Life Ins. Co., 450 

F.2d 999, 1005 (7th Cir. 1971) ("[T]he absent class member's interests are identical with those of 

the named plaintiff and his rights and liabilities are adjudicated in the principal suit"); see also 

Cooper v. Southern Co., 390 F.3d 695, 713 (11th Cir. 2004) ("the common bond between the 

class representatives' claims and those of the class is strong enough so that it is fair for the 

fortunes of the class members to rise or fall with the fortunes of the class representatives"); 

Helms v. Consumerinfo.com, Inc., 436 F.Supp.2d 1220, 1227 n. 7 (N.D. Ala. 2005) ("[b]ecause 

this court has yet to rule on class certification in this case, a summary judgment ruling against 

Plaintiff will not bind the as yet unnamed class members").  

BancorpSouth need not disprove each element of Plaintiff's claims; BancorpSouth only 

must demonstrate by reference to the record the absence of evidence to support at least one 

essential element of Plaintiff's case. As shown below, the undisputed facts conclusively establish 

that Plaintiff cannot prove each and every essential element of each of his claims. This Court 

should therefore grant summary judgment to BancorpSouth, as dictated under Arkansas law.
5
 

B. Plaintiff’s Breach of Contract Claim Fails to State a Claim.
6
 

Plaintiff’s principal claim is for common law breach of contract. Plaintiff contends that 

BancorpSouth breached a contract by posting debits from his BancorpSouth checking account in 

                                                           
4
 This Court's rulings are not binding on the class members unless and until they receive 

adequate notice. Juris, supra. As such, to the extent that adequate notice has not been provided to 

absent class members at the time this Court considers or rules on summary judgment motions, 

BancorpSouth reserves the right to reassert, as necessary, the arguments contained herein as to 

absent class members, and to assert summary judgment arguments applicable to absent class 

members that have not been asserted herein. 
5
 It is undisputed that Arkansas law governs Plaintiff's claims. (DE #1068-1 at 9); (DE #1192). 

This Court has not previously addressed in MDL 2036 the issues raised herein under Arkansas 

law. Although the Court denied BancorpSouth's motion to dismiss Plaintiff's Second Amended 

Complaint and stated that "the Court's earlier ruling encompassed and disposed of the same 

defenses," (DE #1305), BancorpSouth respectfully states that neither the Court's earlier Order 

Ruling on Omnibus Motions (DE #305) nor this Court's ruling on BancorpSouth's motion to 

dismiss (DE #1305), directly addressed Arkansas law. 
6
 Plaintiff’s breach of contract class includes BancorpSouth account holders only in Arkansas, 
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high-to-low order, which resulted in his incurring more overdraft fees than would otherwise have 

been the case. Plaintiff does not contend, however, that the actual terms of his written contract 

with BancorpSouth required a posting order different from what BancorpSouth actually used. 

Nevertheless, Plaintiff claims that the implied covenant of good faith and fair dealing prohibits the 

posting order used by BancorpSouth despite the unambiguous terms of the contract. Because there 

is no dispute that the contract between the parties specifically allows BancorpSouth to post 

transactions in any order it chooses, including high-to-low, and for the other reasons set forth 

below, Plaintiff’s contract-based claims must be dismissed. 

1. BancorpSouth’s Contract Specifically Authorizes Debits to Be 

Posted in Any Order, Even If That Order Results in More Fees. 

To state a claim for breach of contract, Plaintiff must have evidence that a contract term 

has in fact been breached. This is where Plaintiff's breach of contract claim fails. Plaintiff 

acknowledges receipt of the Deposit Agreement, Account Information Statement, and other 

disclosures, and agreed to the terms therein. (Stmt. Facts ¶¶ 13-14). Plaintiff concedes that his 

account is controlled by the Deposit Agreement:  his claim is for breach of that contract. (Stmt. 

Facts ¶ 14). Plaintiff testified that the Deposit Agreement expressly authorizes BancorpSouth to 

post debits in any order, including high-to-low, and agreed to those terms. (Stmt. Facts ¶¶ 17, 21, 

29); (Deposit Agreement at 4 (“If more than one item or order is presented for payment against 

this account on the same day and the available balance is insufficient to pay them all, we may 

pay any of them in any order we choose”)) (emphasis added). Similarly, at all times during the 

class period, the Account Information Statement clearly disclosed that BancorpSouth may pay 

transactions in any order it chooses, even if the order the bank chose resulted in greater 

overdraft or insufficient funds fees. (Stmt. Facts ¶¶ 16, 18). 

Further, there is no dispute that Plaintiff received the relevant contracts and disclosures 

and understood from them that BancorpSouth reserved the right to post transactions in any order. 

(Stmt. Facts ¶¶ 13, 19, 21, 23). Moreover, Plaintiff acknowledged that he understood 

BancorpSouth's ordering policies by simply reading his account statements – but that he did not 

do this until 2010. (Id. ¶¶ 32, 36).
7
  

                                                                                                                                                                                           

Alabama, Florida, Mississippi and Tennessee. 
7
 In fact, Plaintiff's wife acknowledged that if she or Plaintiff had reviewed their monthly 

statements earlier, they would have understood the posting order at an earlier time. (Stmt. Facts ¶ 

25). 
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Therefore, insofar as Plaintiff is purporting to assert a straightforward breach-of-contract claim, 

any such claim fails because Plaintiff has not presented any evidence that posting high-to-low is 

inconsistent with the actual contract terms between him and BancorpSouth. Plaintiff fails to 

identify any obligation provided in the contract that BancorpSouth has breached. Put simply, 

breach is an essential element of a breach of contract claim. See, e.g., Burger King Corp. v. 

Weaver; M-W-M, Inc., 169 F.3d 1310, 1318 (11th Cir. 1999) (claim for breach of the implied 

covenant failed as a matter of law because the plaintiff cited no contract provision that had been 

breached); Alan’s of Atlanta, Inc. v. Minolta Corp., 903 F.2d 1414, 1429 (11th Cir. 1990) (same); 

cf. Keys Jeep Eagle v. Chrysler Corp., 897 F. Supp. 1437, 1443 (S.D. Fla. 1995) (dismissing 

breach of contract claims on summary judgment where “Plaintiffs do not identify a single 

contract term or provision that [defendant] allegedly breached”). Because Plaintiff has not 

identified any breach of the governing contract, BancorpSouth should be granted summary 

judgment on Plaintiff's breach of contract claim.   

2. The Implied Covenant of Good Faith and Fair Dealing Does Not Preclude High-

To-Low Posting. 

(a) Plaintiff’s Contract Claim based on the Implied Covenant of Good 

Faith and Fair Dealing Fails Because Such Claim Is Not 

Recognized Under Arkansas Law. 

This Court should dismiss Plaintiff’s contract claim to the extent it is based on the 

implied covenant of good faith and fair dealing because Arkansas courts do not recognize such a 

claim where, as here, parties adhere to the plain language of the contract. See Preston v. Stoops, 

285 S.W.3d 606, 609-10 (Ark. 2008). Just last year, the Arkansas Supreme Court specifically 

rejected such a claim, stating that "[w]e simply see no reason to now recognize a separate 

contract claim for breach of the duty of good faith and fair dealing. Therefore, a breach of the 

implied covenant of good faith and fair dealing remains nothing more than evidence of a possible 

breach of a contract between parties." Arkansas Research Med. Testing, LLC v. Osborne, 2011 

Ark. 158, *2 (2011). So, too, recent federal court decisions have "overwhelmingly predicted that 

Arkansas would not recognize such a cause of action." B&B Hardware, Inc. v. Fastenal Co., 

2011 U.S. Dist. LEXIS 21516, at *9 (Mar. Ed. Ark. 3, 2011) (dismissing plaintiff's claim for 

breach of covenant of good faith and fair dealing); see, e.g., Williams v. State Farm Mutual Auto. 

Ins. Co., 2010 U.S. Dist. LEXIS 61613, at *13-14 (June 22, 2010) (citing several federal district 

court decisions interpreting Arkansas law which have not recognized such a claim, and 
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dismissing plaintiff’s breach of contract claim based on the implied covenant of good faith and 

fair dealing). Neither Arkansas state nor federal courts allow an independent breach of contract 

claim based on an alleged breach of the implied covenant when no breach of the express terms of 

the contract has occurred. There is no evidence of a breach of any contract term by 

BancorpSouth; therefore there is no claim. Accordingly, this Court should grant BancorpSouth 

summary judgment on Plaintiff's breach of good faith and fair dealing claim. 

(b) The Implied Covenant of Good Faith and Fair Dealing Cannot 

Vary Actual Contract Terms Authorizing High-to-Low Posting. 

Even if Arkansas did recognize a breach of contract claim arising out of an alleged 

violation of the implied covenant of good faith and fair dealing, Plaintiff's claim fails because the 

implied covenant is not breached when, as here, the contract at issue permits the actions of which 

Plaintiff complains. As the Arkansas Supreme Court recently held, the implied covenant of good 

faith and fair dealing “should not be used to limit an expressly bargained-for term.” See Gunn v. 

Farmers Ins. Exch., 2010 Ark. LEXIS 542, *6 (Ark. Nov. 11, 2010); see also 23 Williston on 

Contracts § 63:22 (4th ed.) (“as a general principle, there can be no breach of the implied 

promise or covenant of good faith and fair dealing where the contract expressly permits the 

actions being challenged, and the defendant acts in accordance with the express terms of the 

contract”); Weaver, 169 F.3d at 1316 (“the implied obligation of good faith cannot be used to 

vary the terms of an express contract”) (citation and quotation marks omitted).   

As this Court stated, “Weaver held that a cause of action for breach of the implied 

covenant of good faith cannot be maintained in derogation of the express terms of the underlying 

contract or in the absence of breach of an express term of the underlying agreement.” Marathon 

Resort & Marina, Ltd. v. Promus Hotels, Inc., No. 02-cv-10085 (S.D. Fla. Dec. 9, 2002) (King, 

J.) (attached hereto as Exhibit A). This is so because the implied covenant is simply a tool to 

effectuate the parties’ actual bargain – not to change it. See Kham & Nate’s Shoes No. 2, Inc. v. 

First Bank of Whiting, 908 F.2d 1351, 1357 (7th Cir. 1990) (“‘[g]ood faith’ is a compact 

reference to an implied undertaking not to take opportunistic advantage in a way that could not 

have been contemplated at the time of drafting”); cf. Keys Jeep Eagle, 897 F. Supp. at 1444 

(claim failed as a matter of law where the parties’ contract “specifically authorized all of 

[defendant’s] actions”).  

In light of this well-settled rule, the implied covenant cannot be applied to prohibit high-
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to-low posting.
8
 The Deposit Agreement and Account Information Statement specifically address 

posting order and explicitly authorize BancorpSouth to post debits in any order, even if that order 

results in more overdraft and insufficient funds fees. (Deposit Agreement at 4); (Stmt. Facts ¶¶ 

17, 18). Precisely this reasoning has been applied to reject claims similar to those of Plaintiff: 

We find that the contract clearly and unambiguously provides that the Bank will 

charge $20 per day for overdrafts.... The bank charged the overdraft fee within the 

parameters of the parties’ agreement. Thus Saunders’ awareness of the Bank’s 

right to charge the overdraft fee negates any inference that the Bank’s actions were 

so far outside the parties’ reasonable expectations as to constitute a breach of good 

faith. 

Saunders v. Michigan Ave. Nat’l Bank, 662 N.E.2d 602, 610 (Ill. App. 1996).  

BancorpSouth disclosed all of its fees and charges to Plaintiff, including both the 

standard overdraft fee and continuous overdraft fee. (Stmt. Facts ¶¶ 11, 13, 15-21). 

BancorpSouth also disclosed throughout the class period that it could post transactions in any 

order, even if the BancorpSouth-chosen order resulted in more overdraft fees than some 

other order. (Id. ¶¶ 17-19). Plaintiff testified that he received these disclosures, and he explicitly 

agreed to BancorpSouth's policies. (Id. ¶¶ 13, 23, 25, 29, 32-33). Plaintiff easily understood from 

the governing account documents that BancorpSouth reserved the right to post transactions in 

any order it chose (including high-to-low), and he understood that BancorpSouth did in fact post 

debit transaction in high-to-low order. (Id. ¶ 21, 25, 29, 33). He also understood that whatever 

posting order BancorpSouth chose could result in more overdrafts and fees on his account. (Id. ¶ 

33). At the same time, there is no evidence that BancorpSouth ever represented to Plaintiff that it 

would post transactions in any order other than high-to-low. Swift cannot credibly claim that a 

posting order that resulted in additional overdraft fees on his account was not within what the 

                                                           
8
 Nearly every court to face the issue has held that, as a matter of law, posting high-to-low does 

not violate the implied covenant of good faith and fair dealing. See, e.g., Landstar Global 

Logistics, Inc. v. Haskins, 2012 U.S. Dist. LEXIS 2389 (M.D. Fla. Jan. 9, 2012); Hassler v. 

Sovereign Bank, 644 F. Supp. 2d 509 (D.N.J. 2009); Hill v. St. Paul Fed. Bank for Sav., 768 

N.E.2d 322 (Ill. App. 2002); Fetter v. Wells Fargo Bank Tex., N.A., 110 S.W.3d 683 (Tex. 

App. 2003); Daniels v. PNC Bank, N.A., 738 N.E.2d 447 (Ohio App. 2000); Smith v. 

First Union Nat’l Bank, 958 S.W.2d 113 (Tenn. Ct. App. 1997); Torres v. Wells Fargo, 

2008 WL 2397460 (N.D. Cal. Jun. 11, 2008); Riddle v. Star Bank, No. 98-CI-4098 (Ky. Cir. Ct. 

Mar. 19, 1999); Stephens v. PNC Bank of Ky., Inc., No. 98-CI-04051 (Ky. Cir. Ct. Oct. 20, 

1998); but see Gutierrez v. Wells Fargo & Co., 622 F. Supp. 2d 946, 954 (N.D. Cal. 2009) (jury 

could conclude that allegation of high-to-low posting as violation of duty of good faith and fair 

dealing meets definition of "unfair" for state statutory claim); White v. Wachovia Bank, N.A., 563 
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parties contemplated when they entered the contract, when it is undisputed that this exact 

possibility was disclosed to him. No claim of breach of good faith and fair dealing is possible on 

this record. 

C. Swift’s Unconscionability Claim Fails Because No Such Claim Exists Under 

Arkansas Law, and Because He Has Not Proven Unconscionability.
9
 

Plaintiff asserts a cause of action for "unconscionability," contending that the specific 

contract terms providing for high-to-low posting are unconscionable, and that the dollar amount 

of the overdraft fees is itself unconscionable when the fee exceeds the amount of the overdraft 

itself. (Compl. ¶ 88). Plaintiff’s unconscionability claim fails because Arkansas law does not 

recognize a cause of action for unconscionability; rather, unconscionability is only a defense to a 

contract action. Moreover, it is undisputed that BancorpSouth's posting policies are spelled out in 

a detailed contract, and that Plaintiff read and understood these terms. (Stmt. Facts ¶¶ 23, 29, 

33). Even if recognized under Arkansas law, Plaintiff's unconscionability claim would fail 

because Plaintiff cannot prove either substantive or procedural unconscionability. 

1.  Unconscionability Is Not an Affirmative Cause of Action. 

 Unconscionability is not an affirmative right of recovery or private right of action under 

Arkansas law. Although unconscionability is a defense to a contract action, it has never been 

recognized as a separate, offensive cause of action under Arkansas law. See Hughes v. Wet Seal 

Retail, Inc., 2010 U.S. Dist. LEXIS 121710, *5 (W.D. Ark. Nov. 16, 2010) (interpreting 

Arkansas law) (recognizing that unconscionability is a state law contract defense). See, e.g., 

Parker v. Frazer's, Inc., 1998 Ark. App.  LEXIS 795, *5 (Nov. 18, 1998) (recognizing that the 

"defense of unconscionability is in the nature of the confession and avoidance and is therefore an 

affirmative defense under Ark. R. Civ. P. 8(c)"). In fact, no state recognizes an affirmative cause 

of action for unconscionability: 

[T]he equitable theory of unconscionability has never been utilized to allow for 

the affirmative recovery of money damages. ...[N]either the common law of 

Florida, nor that of any other state, empowers a court addressing allegations of 

unconscionability to do more than refuse enforcement of the unconscionable 

section or sections of the contract so as to avoid an unconscionable result. 

Cowin Equip. Co. v. Gen. Motors Corp., 734 F.2d 1581, 1582 (11th Cir. 1984) (first emphasis 

                                                                                                                                                                                           

F.Supp.2d 1358 (N.D. Ga. 2008) (motion to dismiss breach of contract claim denied). 
9
 Plaintiff’s unconscionability class includes BancorpSouth account holders only in Arkansas, 

Alabama, Florida, Louisiana, Mississippi, Missouri, Tennessee and Texas. 
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added; quoting Bennett v. Behring Corp., 466 F. Supp. 689, 00 (S.D. Fla. 1979). Because Plaintiff 

does not assert a recognized cause of action upon which relief may be granted, Plaintiff’s claim for 

“unconscionability” must be dismissed. Plaintiff’s unconscionability claim fails for this reason 

alone, and the inquiry should end there. 

2. The Challenged Practices Are Not Unconscionable. 

Even if an affirmative cause of action for unconscionability existed, Plaintiff’s claim would be 

subject to dismissal because the undisputed material facts demonstrate that Plaintiff cannot prove 

unconscionability. Under Arkansas law, both procedural and substantive unconscionability must be 

present for a finding of unconscionability.
 
See Trail DR., LLC v. Silver Hill Financial, LLC, 2012 

U.S. Dist. LEXIS 78953, *21 (E.D. Ark. June 7, 2012) ("A party must prove both procedural and 

substantive unconscionability before a contract or contract provision will be declared 

unenforceable"); Gobeyn v. Travelers Indemnity Co., 2009 U.S. Dist. LEXIS 88824, *9 (E.D. 

Ark. Sep. 24, 2009) (“A plaintiff must prove both procedural and substantive unconscionability 

for an agreement to be unenforceable”). Neither element is present here. 

  (a) Plaintiff has not proved procedural unconscionability. 

Procedural unconscionability focuses on the manner into which the contract was entered.  Id.  

“Courts may look at various factors when determining whether an agreement is procedurally 

unconscionable, including whether the contract is ‘oppressive,’ which has been defined as 

arising from unequal bargaining power that results in an absence of meaningful choice, and 

the extent to which the person signing the agreement may be surprised by terms hidden in a 

form drafted by the party seeking to enforce its terms.” Hughes, 2010 U.S. Dist. LEXIS 

121710 at *6-7 (W.D. Ark. Nov. 16, 2010) (citations omitted).  The record in this case is bereft 

of evidence of procedural unconscionability. Plaintiff does not claim that he was ever surprised 

by the terms of the Deposit Agreement or that he was not given a choice but to open his 

account with BancorpSouth.
10

 Nor does Plaintiff allege that the Deposit Agreement or 

Account Information Statement is disorganized, or that the posting terms were hidden. In 

                                                           
10

 See, e.g., Best v. U.S. Nat. Bank of Oregon, 739 P.2d 554, 556 (Ore. 1987) (overdraft fees were 

not unconscionable where depositors could close their accounts at any time, and there was no 

evidence that the depositors were not of ordinary sophistication or that the bank obtained the 

deposit agreements through deception or improper means); Saunders v. Michigan Ave. Nat’l 

Bank, 662 N.E.2d 602, 611 (Ill. App. 1996) (overdraft fees were not unconscionable where the 

bank disclosed the fees, plaintiff was not intimidated or coerced into accepting the terms, and 

plaintiff could have chosen another bank). 
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fact, Plaintiff testified that he was aware of BancorpSouth's overdraft and posting policies, 

both from the governing documents and from reviewing his periodic account statements. 

(Stmt. Facts ¶¶ 21, 25-27, 29-30, 32.) At all times during the class period, Plaintiff had full 

access to information on his account through multiple channels. (Id. ¶¶ 20, 31). In short, 

Plaintiff has presented no evidence supporting a claim of procedural unconscionability. 

  (b) Plaintiff has not proved substantive unconscionability. 

“[S]ubstantive unconscionability . . .  looks to the terms of the contract and whether they 

are harsh, one-sided, or oppressive.” See Gobeyn, 2009 U.S. Dist. LEXIS 88824, *9. A contract is 

not unconscionable in the eyes of the law merely because the bargain works out, in retrospect, to 

be more costly than a party expected – especially when that cost is due to the party’s own 

conduct (in this case overdrawing the account). See Bennett, 466 F. Supp. at 699. Rather, the 

legal question is whether the terms were so shockingly improper, at the time they were entered 

into, that no court can enforce the contract even though the parties agreed to it. The classic 

standard is whether the contractual term “shocks the conscience” because it is “one which no 

sane man not acting under a delusion would make.” See, e.g., Enderlin v. XM Satellite Radio 

Holdings, 2008 U.S. Dist. LEXIS 27668, *38 (E.D. Ark. Mar. 25, 2008); see also Cal. Grocers 

Ass’n, 22 Cal. App. 4th at 214-15; BMW Fin. Servs., N.A. v. Smoke Rise Corp., 486 S.E.2d 629, 

630 (Ga. Ct. App. 1997); Saunders, 662 N.E.2d at 610. 

The Deposit Agreement is not unconscionable. It provides significant benefits to account 

holders and imposes obligations on BancorpSouth. By paying a transaction into overdraft, 

BancorpSouth takes on certain financial risks. (Stmt. Facts ¶ 7). The high-to-low posting terms 

challenged here are hardly “shocking” or exceptional; rather, they authorize routine banking 

practices. Plaintiff himself asserts in his Complaint that high-to-low posting of debit transactions 

is commonplace in the industry and is widely accepted, after disclosure, by millions of ordinary 

banking customers across the country. (Compl. ¶¶ 2-4).  

Indeed, the UCC and statements of federal bank regulatory agencies accept the authority 

of banks to post in high-to-low order, recognizing the significant arguments in favor of the 

practice and concluding that there is no single approach that is a priori preferable. In light of this 

approval, the practice cannot be deemed unconscionable. See, e.g., White v. Wachovia, N.A.,  563 

F. Supp. 2d 1358, 1370 (N.D. Ga. 2008) (dismissing unconscionability claim directed at posting 

practice, observing that “there can be no substantive unconscionability because the text of the 
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provision [allowing such posting] is consistent with [the UCC]”); Daniels v. PNC Bank, N.A., 

738 N.E.2d 447, 451 (Ohio App. 2000) (“because the practice of high-low posting is allowed by 

[the UCC], it cannot be said to be itself unconscionable”). Similarly, Article 4 of Arkansas' UCC 

provides that “items may be accepted, paid, certified, or charged to the indicated account of [the 

bank’s] customer in any order.” UCC § 4-303(b); Ark. Code Ann. § 4-4-3.
11

 

Even if high-to-low posting order theoretically could form the basis for a finding of 

substantive unconscionability, Swift has presented no evidence that BancorpSouth's posting 

order was wrongful. Swift himself refused to identify a "correct" posting order, only stating that 

the transactions should be posted "fairly." (Stmt. Facts ¶ 55). Yet he admits that the relative 

importance of banking transactions is different for each customer and that BancorpSouth would 

not know what its customers believe to be their most important transactions. (Id. ¶ 57). In other 

words, Plaintiff demands a "fair" posting order based on each individual customer's preferences, 

but admits that BancorpSouth would not know what each customer considers "fair." (Id.)  Swift 

also admitted that he has no reason to believe that all BancorpSouth customers consider 

BancorpSouth's transaction ordering policies to be unfair. (Stmt. Facts ¶ 58). Because Plaintiff 

admits that certain BancorpSouth account holders might prefer high-to-low posting, he cannot 

claim that posting order in inherently unreasonable. 

Furthermore, Plaintiff and his wife testified that BancorpSouth’s Overdraft Protection 

Service actually benefitted them. According to Plaintiff, BancorpSouth's Overdraft Payment 

Service is a benefit to both him and other class members; his wife and co-account holder agreed. 

(Id. ¶¶ 52-54). Both Plaintiff and his wife preferred that BancorpSouth pay all applicable 

transactions into overdraft and charge a fee, rather than deny the transactions. (Id. ¶ 59). 

Additionally, neither Plaintiff nor his wife ever told BancorpSouth they did not want overdraft 

protection on their account, and Plaintiff’s wife testified that she had no reason to believe that 

BancorpSouth would have refused to remove it if she had. (Id. ¶ 50). In fact, in May of 2010, 

Plaintiff elected to continue BancorpSouth's overdraft payment service on his account. (Id. ¶¶ 47-

48). At the time he made this election he knew BancorpSouth posted items high-to-low because 

he opted in less than a week after he filed his lawsuit. (Id. ¶ 51).  

                                                           
11

 It would be illogical for Arkansas law to explicitly approve a high-to-low posting order for 

paper checks if the very same posting order, applied to debit card transactions, was considered 

unconscionable. 
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Finally, an account holder like Swift, who can avoid any possible disadvantage by simply 

not overdrawing his or her account, is not in a position to complain regarding posting order. See 

UCC § 4-303, cmt. 7. Overdrafts occur because the customer initiates payment orders that 

exceed the account balance. It is undisputed that BancorpSouth’s posting order did not actually 

cause Swift’s account to overdraw; Swift himself posits merely that posting order affects the 

total number of fees incurred. (Compl. ¶ 30). In light of Plaintiff's control, there is no possible 

claim of unconscionability:  “[A] person who chronically writes bad checks does not have clean 

hands to seek equitable relief from the resulting fees, since such a person is engaged in bad 

banking practices and is merely experiencing the intended deterrent effect of those fees.” 

Daniels, 738 N.E.2d at 451; see also Saunders, 662 N.E.2d at 611 (plaintiff’s challenge to an 

allegedly excessive overdraft charge “ignores [plaintiff’s] own role in establishing the [overdraft] 

charge”).  

The facts are undisputed that Plaintiff exercised precisely this control over his 

BancorpSouth checking account. Either Plaintiff or his wife initiated all of the transactions on 

their account that caused overdraft fees. (Stmt. Facts ¶ 35). Plaintiff had regular access to his 

account information with BancorpSouth since he opened his account, (Id. ¶ 31), and he received 

monthly account statements detailing his transaction history for his account. (Id. ¶¶ 31-32, 44). 

Plaintiff also knew that BancorpSouth paid debit card transactions on his account into overdraft 

and that this triggered fees, because each time Swift incurred an overdraft fee, BancorpSouth 

notified him of the fee by sending a Notice for Charge for Overdrawn Account. (Id. ¶¶ 40, 45, 

49).
12

 He could also look online to see any overdraft fees before the notice even arrived. (Id. ¶ 

41). Further, Plaintiff was able to go to his local branch and get copies of his statements at any 

time. (Id. ¶ 24). Plaintiff had the freedom to bank elsewhere, and could have inquired about the 

                                                           
12

 To the extent Plaintiff alleges that “[t]he imposition of overdraft charges which exceed the 

amount overdrawn ... is itself unconscionable,” his claim plainly lacks merit as a matter of law. 

Plaintiff does not challenge the flat per-item overdraft fee across the board; rather, he simply 

asserts that, when that amount is charged for overdrafts caused by low value transactions, it is 

disproportionate to the Bank’s risks and costs for those particular transactions. (Compl. ¶ 90). In fact he 

testified that the amount of BancorpSouth's overdraft fee is not problematic. (Stmt. Facts ¶ 56). But it 

has never been the law that flat per-transaction pricing is unconscionable or that companies must 

calibrate their pricing to match the specific costs associated with each transaction. See 

Hernandez v. Wells Fargo Bank, N.A., 139 N.M. 68 (N.M. 2005) (rejecting claim that overdraft 

fee rates were unconscionable when imposed for small overdrafts). Therefore, this theory of 

unconscionability also fails. 
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posting order or overdrafts fees; he chose to do neither -- Plaintiff still maintains his checking 

account at BancorpSouth. (Id. ¶¶ 37-39, 42, 64-66).
13

 Indeed, Prior to filing his Complaint, 

Plaintiff never contacted anyone at BancorpSouth to inquire or complain about overdraft fees. 

(Id. ¶¶ 37-38, 42).  

For all of these reasons, it is clear that Plaintiff has presented no evidence of procedural 

or substantive unconscionability.
14

 Both because Plaintiff has not presented any evidence of 

unconscionability, and because unconscionability cannot be an independent cause of action 

under Arkansas law, this Court should grant BancorpSouth summary judgment on Plaintiff's 

unconscionability claim.  

D. Plaintiff Has Not Proved Any Facts Amounting to Conversion.
15

 

Plaintiff alleges that charging his account for overdraft fees resulting from high-to-low posting 

constitutes “conversion.” This cause of action also is fatally flawed. Plaintiff fails to plead either essential 

element of conversion: “(1) ownership of property by the plaintiff and (2) the exercise of dominion over the 

property by the defendant in violation of the plaintiff’s rights.”
 
Delta Pride Catfish, Inc. v. Marine 

Midland Business Loans, Inc., 767 F. Supp. 951, 963 (E.D. Ark. 1991). Because Plaintiff has not presented 

any evidence of either element, the Court should grant summary judgment on Plaintiff's conversion claim. 

1.  BancorpSouth Did Not Convert Any Property Owned by Plaintiff When 

Assessing Fees on Plaintiff’s Account. 

To state a claim for conversion, the property allegedly converted must belong to the plaintiff. 

Plaintiff does not, and cannot, show that proceeds in BancorpSouth checking account is property as to 

which he had personal ownership. On the contrary, it is well settled that when funds are deposited with a 

bank, the depositor cedes ownership over those funds and becomes instead a general creditor of the bank 

pursuant to the deposit contract. See J.W. Reynolds Lumber Co. v. Smackover State Bank, 836 S.W.2d 

853, 855 (Ark. 1992) (holding that there was no conversion claim arising from deposit of money in an 

account); see also Scholes Elec. & Commc’ns, Inc. v. Fraser, 2006 WL 1644920, at *5 

                                                           
13

 There is no question that Plaintiff had access to other banking options:  Plaintiff’s wife opened 

not one but two accounts at other local bank branches during the class period. (Stmt. Facts ¶¶ 64-

65). 
14

 On the only occasion when Plaintiff’s wife complained to BancorpSouth about overdraft 

charges, they were due to a computer problem and the bank promptly reversed the charges, and 

she was happy with the service she received. (Id. ¶ 39). 
15

 Plaintiff neither sought nor was granted certification for a class asserting conversion claims – 

at this point he has waived such a class claim. In light of Plaintiff abandoning conversion as a 

class claim, it is unclear whether Plaintiff is pursuing an individual conversion claim. 
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(D.N.J. June 14, 2006); In re Liquidation of Canal Bank & Trust Co., 160 So. 609, 611 (La. 1935) 

(“[T]here is no principle of the law of banking more firmly established than that relating to the title of 

money deposited generally in a bank. Such a deposit passes title to the banker immediately....”).
16

  

During briefing on BancorpSouth's motion to dismiss, Plaintiff attempted to confuse this 

issue by arguing that Plaintiff had a right to possession of the account funds, and thus ownership is 

irrelevant. (DE# 1192 at 16-17). The error in Plaintiff's logic is shown, however, by the very 

language on which he purports to rely. Plaintiff quotes Buck v. Gillham for the proposition that 

"[t]he property interest may be shown by a possession or a present right to possession when the 

defendant cannot show a better right." 98 S.W.3d 750, 753 (Ark. Ct. App. 2003). Because 

BancorpSouth can "show a better right," to the account proceeds, Plaintiff's "possession or . . . 

present right to possession" of the property is not an ownership sufficient to assert a conversion 

claim. The black-letter law remains that funds deposited with a bank cannot serve as the basis for 

a conversion claim by the depositor against the bank. Plaintiff has presented no evidence of any 

actions by BancorpSouth related to any funds other than those in his deposit account; his 

conversion claim therefore fails as a matter of law. 

2. Plaintiff Has Offered No Proof of a “Wrongful” Taking of Property. 

It is well settled that “[t]he crux of conversion is wrongful exercise of dominion or control over 

property of another without authorization and to the exclusion of the owner’s rights in that property.” 

Chicago Title Ins. Co. v. Ellis, 978 A.2d 281, 288 (N.J. Super. Ct. 2009) (emphasis added); see 

McQuillan v. Mercedes-Benz Credit Corp., 961 S.W.2d 729 (1998). Even if Plaintiff 

demonstrated actual ownership of his account funds, he could not as a matter of law demonstrate a 

wrongful taking of that property, because, as discussed throughout herein, the Bank’s actions in 

assessing the challenged overdraft fees were authorized under the Deposit Agreement.
17

 

                                                           
16

 This principle was recognized even in Gutierrez v. Wells Fargo & Co., 622 F. Supp. 2d 946 

(N.D. Cal. 2009). There, the court correctly rejected a conversion claim identical to Plaintiff’s, stating that the 

plaintiffs had “not demonstrated their ownership or right to possession of the property. The relationship 

between a bank and its depositor arising out of a general deposit is that of a debtor and creditor. A 

bank may not be sued for conversion of funds deposited with the bank.” Id. at 956 (emphasis 

added). 
17

 Although Plaintiff is really asserting that he was charged too much for his overdrafts, it is 

well-settled that a claim for an alleged overcharge does not state a claim for conversion. 

Gutierrez, 622 F. Supp. 2d at 956 (citing McKell v. Washington Mut., Inc., 142 Cal. App. 4th 

1457, 1492 (2006) (“Plaintiffs cite no authority for the proposition that a cause of action for 

conversion may be based on an overcharge.”)); Belford, 243 So. 2d at 648-49 (Fla. Ct. App. 
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E. Plaintiff Cannot Assert Unjust Enrichment as a Separate Cause of Action.
18

 

Plaintiff's unjust enrichment claim fails because Arkansas law does not recognize an 

unjust enrichment cause of action by or against the parties to a written contract. Arkansas law is 

clear that "unjust enrichment has no application when an express written contract exists." 

Servewell Plumbing, LLC v. Summit Contractors, Inc., 362 Ark. 598 612, 210 S.W.3d 101, 112 

(2005); Adkinson v. Kilgore, 970 S.W.2d 327, 331 (Ark. Ct. App. 1998). The Eighth Circuit 

agrees. See Varner v. Peterson Farms, 371 F.3d 1011, 1018 (8th Cir. 2004); see also Kirby v. 

United Am. Ins. Co., No. 4:08CV00338 JLH, 2010 WL 961658, at *3-4 (E.D. Ark. Jan. 22, 

2010). At least three federal courts have dismissed similar "overdraft fee" unjust enrichment 

claims for precisely this reason. See Hassler v. Sovereign Bank, 374 F. App'x 341, 345-46 (3d 

Cir. 2010); Hassler v. Sovereign Bank, 644 F. Supp. 2d 509, 519 (D.N.J. 2009); White v. 

Wachovia Bank, N.A., 563 F. Supp. 2d 1358, 1371-72 (N.D. Ga, 2008). 

Plaintiff has consistently maintained that an express written contract existed between 

himself and BancorpSouth. There is no contrary evidence. (Compl. ¶¶ 31-33; see also ¶ 104 

(incorporating Plaintiff's allegations regarding the existence of the written contract between the 

parties into his unjust enrichment count)). Plaintiff was aware of the policies in the contract and 

expressly agreed to them. (Stmt. Facts ¶¶ 13-14, 29). He understood the disclosures about 

BancorpSouth’s posting order simply by reading the Account Information Statement and 

Deposit Agreement. (Id. ¶ 25). The undisputed facts demonstrate that an express written 

agreement governs the relationship between Plaintiff and BancorpSouth. Because Arkansas law 

does not allow a party to a written contract to bring an unjust enrichment claim in the face of a 

written contract, Plaintiff's unjust enrichment claim fails as a matter of law. Adkinson, supra.  

 

 

                                                                                                                                                                                           

1970); Am. Gen. Life & Accident Ins. Co. v. Ward, 509 F. Supp. 2d 1324, 1330 (N.D. Ga. 

2007); Song v. PIL, LLC, 640 F. Supp. 2d 1011, 1017 (N.D. Il l .  2009) (ci ting In re 

Thebus ,  483 N.E.2d 1258, 1260 (Il l .  1985));  Silver v. Nelson, 610 F. Supp. 505, 514 

n.10 (E.D. La. 1985); In re Salett, 53 B.R. 925, 930 (Bankr. D. Mass. 1985); Morrone Co. 

v. Barbour, 241 F. Supp. 2d 683, 689 (S.D. Miss. 2002); Winslow v. Corp. Express, 

Inc., 834 A.2d 1037, 1046 (N.J. Super. Ct. 2003); Elliott Indus. LP v. BP Am. Prod. Co., 

407 F.3d 1091, 1115-16 (10th Cir. 2005); Daniels v. Equitable Life Assurance Soc'y of the 

United States, 35 F.3d 210, 215 (5th Cir. 1994). 
18

 Plaintiff’s unjust enrichment class includes BancorpSouth account holders only in Arkansas 

and Mississippi. 
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F. Plaintiff’s Claim pursuant to the ADTPA Fails for Multiple Reasons.
19

 

Plaintiff's claim under the ADTPA, Ark. Code Ann. § 4-88-101. et seq., (Compl. at ¶¶ 

113-120), fails because BancorpSouth's conduct falls within the ADTPA's "safe harbor" 

provision, and because there is no evidence either that BancorpSouth engaged in any deceptive 

practices or that Plaintiff has been damaged by any  allegedly deceptive practices. 

The ADTPA requires a showing of an "unconscionable, false, or deceptive act or practice 

in business, commerce, or trade." Ark Code. Ann. § 4-88-107(a)(10). The ADTPA includes a 

"safe harbor" provision, however, such that the ADTPA does not apply to practices that are 

subject to and that comply with any rule, order, or statute administered by the Federal Trade 

Commission or to actions or transactions permitted under laws administered by a regulatory 

body or officer acting under statutory authority of Arkansas or the United States. See Ark. Code 

Ann. § 4-88-101(1) and (3). Article 4 of Arkansas' UCC provides that “items may be accepted, 

paid, certified, or charged to the indicated account of [the bank’s] customer in any order” suiting 

the bank. UCC § 4-303(b); Ark. Code Ann. § 4-4-3. Further, official judgments of the Office of 

Comptroller of Currency ("OCC"), persuasive but not binding on state-chartered banks, confirm 

that high-to-low posting is appropriate. OCC Posting Opinion, 2002 WL 32639293, at *3 

(“banks are authorized, pursuant to section 24 (Seventh) of the National Bank Act and section 

7.4002, to charge NSF fees that result from the high-to-low order of check posting”). Because 

state and federal law authorize BancorpSouth’s posting order, such conduct falls within the 

ADTPA's safe harbor and thus cannot provide the basis for a violation of the ADTPA.
20

 This 

reason alone requires dismissal of Plaintiff's claim. See, e.g., DePriest v. AstraZeneca Pharms, 

L.P., 2009 Ark. LEXIS 722 (Ark. Sup. Ct. Nov. 5, 2009) (holding that plaintiffs’ claims under 

the ADTPA must fail because the actions of which plaintiffs complained were permitted under 

laws administered by the FDA, and therefore within the ADTPA’s safe harbor provision). 

Plaintiff's ADTPA claim also fails because nothing about BancorpSouth’s posting 

practices was a  “deceptive” act as contemplated by the ADTPA. When the specific contractual 

provisions about which a plaintiff complains were disclosed in the written agreement between 

the parties, Plaintiff cannot later claim to have been defrauded by those terms. Carmichael v. 

                                                           
19

 Though perhaps self-evident, Plaintiff's ADTPA class consists of Arkansas residents only.  
20

 It simply would make no sense for Arkansas law to explicitly approve a high-to-low posting 

order for paper checks if the very same posting order, applied to debit card transactions, violated 

the state consumer protection law. 
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Nationwide Life Ins. Co., 305 Ark. 549, 552, 810 S.W.2d 39, 41 (Ark. 1991) ("[i]t is well-

established in Arkansas that one is bound under the law to know of the contents of a paper signed 

by him and he cannot excuse himself by saying he did not know what it contained"); Belew v. 

Griffis, 249 Ark. 589, 591, 460 S.W.2d 80 (1970) (a "person is ordinarily bound to know the 

contents of a contract which he signs"); Baskin v. Collins, 305 Ark. 137, 143, 806 S.W.2d 3, 5 

(1991) (no duty of disclosure exists where "both parties have equal access to the knowledge"); 

Yoes v. Marine Midland Bank, 1991 Ark. App. LEXIS 359, No. CA90-235, *9-10 (Ark. Ct. App. 

June 12, 1991) (denying fraudulent inducement defense). 

Plaintiff has not demonstrated that BancorpSouth engaged in any materially misleading 

conduct in connection with high-to-low posting. BancorpSouth regularly disclosed its authority 

to post debit transactions from highest amount to lowest amount since 2003. (Stmt. Facts ¶ 11). 

In fact, Plaintiff testified that the Bank notified him of the high-to-low posting order on his 

account in writing on numerous occasions, and yet he continued to incur overdraft fees. (Stmt. 

Facts ¶¶ 23, 27, 29-34, 40, 48-49). Swift testified that he ascertained BancorpSouth's transaction 

ordering policy simply by reading his account statements, (Id. ¶ 32), and that he could have 

learned this at any time. (Id. ¶ 36). Plaintiff also testified that upon reading the Deposit 

Agreement and Account Information Statement, he understood that BancorpSouth could post in 

any order, even if that order resulted in more fees – the precise wrong he is now complaining 

about. (Id. ¶¶ 19, 25, 29, 33). Plaintiff has presented no evidence demonstrating any deceptive or 

misleading conduct under the ADTPA; the undisputed fact is that Plaintiff was not deceived by 

BancorpSouth’s posting policies. Plaintiff’s claim fails for lack of proof of this essential element. 

Moreover, Plaintiff has provided no proof that he would have acted any differently had 

the Bank disclosed its practices differently; therefore he has failed to prove any injury arising 

from BancorpSouth's posting policies. See Bildstein, 329 F. Supp. 2d at 414 (dismissing claim 

for failure to disclose credit card fee in card agreement because the plaintiffs failed to allege that 

information about the fee would have affected their choice of credit cards); Whatley, 2010 U.S 

Dist. LEXIS 125122, at *15-16 (recognizing that the ADTPA only grants a right of recovery to 

any “person who suffers actual damage or injury as a result of an offense or violation”) (citations 

omitted) (emphasis in original). As described just above, Plaintiff testified that he fully 

understood that BancorpSouth posted transactions high-to-low, and that he would have 

discovered this earlier had he read the relevant disclosures or examined his monthly statements 
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earlier. (Id. ¶¶ 25-26, 32, 36). Further, Plaintiff received notice of and paid every overdraft 

charge on his account, yet continued to incur overdraft charges. (Id. ¶¶ 40, 43, 47-49). Plaintiff 

never complained, requested the charges be waived, or even asked BancorpSouth about the 

overdraft charges. (Id. ¶ 38). The undisputed facts demonstrate that Plaintiff had access to 

information, throughout his relationship with BancorpSouth, making clear that BancorpSouth 

posted debit transactions in an order of its choosing and that the order chosen might lead to more 

overdraft charges than some other method. In the face of this information, Swift never stopped 

overdrawing his account and never closed his account; he cannot now credibly claim to be 

damaged. 

G. BancorpSouth's Affirmative Defense of Ratification Bars Plaintiff's Claims. 

The Court should grant summary judgment on BancorpSouth's affirmative defense of 

ratification because Plaintiff continued to incur overdraft fees after learning of BancorpSouth's 

posting order. In Arkansas, "silence or acquiescence in the contract for any considerable length 

of time" amounts to ratification. Sims v. First Nat'l Bank, Harrison, 590 S.W.2d 270, 274 (Ark. 

1980). Ratification may occur in an implied or express manner by continuing to accept the 

benefits of a contract after learning of a mistake or misrepresentation. See, e.g., Vibo Corp., Inc. 

v. State of Arkansas ex rel. Dustin McDaniel, 2011 Ark. 124 (2011) (upholding lower court's 

ruling that party ratified contract where it continued to accept benefits of contract after learning 

of alleged misrepresentations); Coleman v. Coleman, 955 S.W.2d 713 (Ark. Ct. App. 1997) 

(holding that father ratified his previous action by failing to remove son's name from account and 

placing money in account when he knew son's name was on it). 

Plaintiff regularly and repeatedly overdrew his BancorpSouth checking account and 

incurred overdraft fees, all in the face of repeated notices that he was being assessed a fee for 

such behavior. (Stmt. Facts ¶¶ 34, 40). Even after learning of the fees and the Bank's use of the 

high-to-low posting order, Plaintiff continued to conduct transactions on his account that caused 

overdraft fees. (Id. ¶ 48-49, 51). Plaintiff paid all of the overdraft charges on his account and he 

never complained to BancorpSouth or requested they be refunded. (Id. ¶¶ 38, 43). Plaintiff's 

BancorpSouth account is still open today. (Id. ¶ 66). Plaintiff made a choice to continue taking 

advantage of BancorpSouth’s Overdraft Protection Service, despite his knowledge of the high-to-

low posting order, and was silent as to any alleged injury it allegedly caused him.
21

 In doing so, 

                                                           
21

 Plaintiff’s ratification of BancorpSouth’s overdraft and posting policies is not a surprise in 

Case 1:09-md-02036-JLK   Document 2999-1   Entered on FLSD Docket 10/09/2012   Page 19 of
 23



 

 19

he continually ratified BancorpSouth’s posting policies that are the subject of his lawsuit. 

H. BancorpSouth's Affirmative Defense of Waiver Bars Plaintiff's Claims. 

The Court should grant summary judgment on BancorpSouth's affirmative defense of 

waiver because Plaintiff continued to accept the benefits of BancorpSouth's Overdraft Protection 

Service. In Arkansas, waiver is the "voluntary abandonment or surrender by a capable person of 

a right known to him to exist, with the intent that he shall forever be deprived of its benefits," 

and occurs when a person "with full knowledge of the material facts, does something which is 

inconsistent with the right or his intention to rely upon it." Goforth v. Smith, 991 S.W.2d 579, 

586 (Ark. 1999); see also Baptist Health v. Murphy, 2010 Ark. 358 (2010) (hospital waived its 

right to raise defense of res judicata where it was aware cases were proceeding simultaneously 

but did not move to combine or raise the defense until after a judgment was entered); Bio-Tech 

Pharmacal, Inc. v. International Business Connections, LLC, 184 S.W.3d 447 (Ark. Ct. App. 

2004) (appellant waived claim where it accepted and paid for several orders despite the fact that 

they did not comply with a contract requirement). 

As discussed above, Plaintiff knowingly continued to overdraw his account and incur 

overdraft fees on his BancorpSouth account after he received multiple notices of overdraft fees 

and disclosures regarding BancorpSouth's overdraft policies. Plaintiff's wife testified that she 

never notified BancorpSouth to remove the Overdraft Protection Service from their account, 

even though she could have if she wanted to. (Stmt. Facts ¶ 50). Additionally, both Plaintiff and 

his wife testified they periodically entered into transactions on their BancorpSouth account when 

they were unsure of their account balance. (Id. ¶¶ 60-62). Plaintiff knowingly took a risk that 

there would be insufficient funds in his account to cover transactions, because he knew 

BancorpSouth would pay the transaction and charge him a fee. (Id. ¶ 63). He knew this 

information through his repeated use of Overdraft Payment Service, yet chose to continue using 

it when he had insufficient funds in his account in order to have his transactions paid, instead of 

returned. (Id.). Again, Plaintiff never contacted BancorpSouth about the overdraft fees on his 

account or requested they be refunded. (Id. ¶¶ 37-38). Plaintiff had alternatives to using his 

                                                                                                                                                                                           

light of the fact that Plaintiff believes that BancorpSouth’s Overdraft Protection Service provides 

a benefit by preventing his transactions from being returned when he had insufficient funds in his 

account. (Stmt. Facts ¶¶ 53-54). Plaintiff further affirmatively opted-in to the Overdraft Payment 

Service in May of 2010 after he knew about the high-to-low posting order, and despite the fact 

that he had incurred numerous overdraft fees on his account. (Id. ¶¶ 48-49, 53). In fact, Plaintiff 
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BancorpSouth account, as evidenced by the fact that his wife had separate accounts at different 

banks. (Id. ¶¶ 64-65). Instead, he continued to incur overdraft charges knowingly, remains a 

BancorpSouth accountholder today, and indeed incurred more overdraft fees in a seven-month 

period in 2010 after opting-in to BancorpSouth's Overdraft Payment Service than in the 

preceding four years combined. (DE #2446-3 ¶¶ 16, 17). After years of using BancorpSouth's 

Overdraft Protection Service to his benefit, and admitting the benefits he derived from the 

service, Plaintiff has waived his right to complain of BancorpSouth's disclosed overdraft 

practices.  

I. Because Plaintiff Swift's Claims Fail, the Class Claims Fail so the Court 

Should Grant Summary Judgment as to the Entire Certified Class. 

 Plaintiff Swift has failed to produce sufficient evidence on at least one element of every 

single one of his claims against BancorpSouth. Accordingly, his claims fail, along with those of 

the entire Certified Class. See, e.g., Antenor, 39 F. Supp. 2d at 1377 ("Defendants' request for 

summary judgment against the class as a whole will rise or fall depending on the class 

representative's proof."); Brennan, 450 F.2d at 1005 ("[T]he absent class member's interests are 

identical with those of the named plaintiff and his rights and liabilities are adjudicated in the 

principal suit"); Cooper, 390 F.3d 695, 713 (11th Cir. 2004) ("the common bond between the 

class representatives' claims and those of the class is strong enough so that it is fair for the 

fortunes of the class members to rise or fall with the fortunes of the class representatives."). 

Summary judgment should be granted for BancorpSouth not only on Plaintiff Swift's individual 

claims, but all of the claims of the Certified Class as well, because Swift's claims as class 

representative bind the entire certified class.  

IV. CONCLUSION 

For the reasons stated herein, BancorpSouth is entitled to a judgment as a matter of law on all 

of the claims in this case, and the Court should grant its Motion for Summary Judgment. 

                                                                                                                                                                                           

continued to incur overdraft fees after he chose to opt-in to overdraft protection. (Id. ¶ 48). 
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Respectfully submitted this 9th day of October,  2012. 

PARKER, HUDSON, RAINER & DOBBS LLP 

/s/ Eric Jon Taylor          

Eric Jon Taylor 

Georgia Bar No. 699966 

ejt@phrd.com 

William J. Holley, II 

Georgia Bar No. 362310 

wjh@phrd.com 

David B. Darden 

Georgia Bar No.  250341 

dbd@phrd.com 

Darren E. Gaynor 

Georgia Bar No. 288210 

deg@phrd.com 

1500 Marquis Two Tower 

285 Peachtree Center Avenue N.E. 

Atlanta, Georgia 30303 

Telephone: (404) 523-5300 

Facsimile: (404) 522-8409   Counsel for Defendant BancorpSouth Bank 
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IN RE: CHECKING ACCOUNT  ) 

OVERDRAFT LITIGATION  ) 

      ) 
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____________________________________) 

      ) 
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      ) 

Shane Swift v. BancorpSouth, Inc.,  ) 
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___________________________________________ ) 

 

DEFENDANT BANCORPSOUTH BANK’S STATEMENT OF MATERIAL FACTS 

AS TO WHICH THERE IS NO GENUINE ISSUE TO BE TRIED 
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 Pursuant to this Court's Local Rule 56.1(a), Defendant BancorpSouth Bank
1
 

("BancorpSouth") submits this Statement of Material Facts As To Which There Is No Genuine 

Issue To Be Tried in support of its contemporaneously-filed Motion for Summary Judgment and 

supporting memorandum of law: 

1. BancorpSouth is a regional bank incorporated in the State of Mississippi with its 

principal place of business in Tupelo, Mississippi. (2d Am. Compl. at ¶ 13). 

2. Beginning in 2003, BancorpSouth posted all debits to checking accounts for a given 

day from highest dollar amount to lowest dollar amount. No debits for a given day are 

posted until after all credits/deposits for that day are posted to the customer’s account. 

(Defendant BancorpSouth Bank's Responses to Plaintiff's First Set of Interrogatories, 

attached here as Exhibit A, at 11). 

3. Prior to the beginning of the Class Period (as defined by this Court's class certification 

order), BancorpSouth posted transactions in an order dictated by the type of 

transaction, and posted high-to-low within each transaction type grouping. (Id.); 

(Transcript of deposition of Jeff Jaggers taken on May 10-11, 2012 ("Jaggers Dep.")
2
 

at 24:5-15). 

4. In 2003 BancorpSouth adopted a high-to-low posting order for debit transactions to, 

among other reasons, increase non-interest revenue, streamline the posting process by 

eliminating the distinctions between types of transactions, and make the process easier 

for customers to understand. (Exhibit A at 12); (Transcript of deposition of Jeff 

Jaggers taken on August 15, 2012 ("Second Jaggers Dep.")
3
 at 68:24-69:20). 

5. BancorpSouth posts an account holder's deposits and other credits for a given banking 

day first, before posting any debits. (Exhibit A at 10). 

6. Since 2003, BancorpSouth has also provided account holders an overdraft payment 

service with a varying overdraft limit ("Overdraft Payment Service"). Under this 

service, BancorpSouth provides an amount over and above the customer's available 

                                                           
1
   BancorpSouth, Inc. previously asserted that it is not a proper defendant in this matter and, 

as a result, Plaintiff Swift named BancorpSouth Bank as the sole defendant in the Second 

Amended Complaint (DE #994). 
2
 A copy of relevant portions of the Jaggers Dep. is attached here as Exhibit B. 

3
 A copy of the relevant portions of the Second Jaggers Dep. is attached here as Exhibit C. 
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balance for which BancorpSouth will authorize payment of debit transactions. (Exhibit 

A at 21).  

7. BancorpSouth takes on certain risks when it pays a transaction into overdraft. (Second 

Jaggers Dep. at 25:17-19). 

8. In anticipation of the effective date of the Federal Reserve's revised Regulation E 

("Reg. E"), and in order to comply with Reg. E, BancorpSouth changed its policies in 

2010 with regard to enrollment of customers in is Overdraft Payment Service. (Exhibit 

A at 13). 

9. As of the implementation date of Reg. E, BancorpSouth required all customers to 

affirmatively opt-in to the Overdraft Payment Service for transactions governed by 

Reg. E. (Id.). 

10. At all times since BancorpSouth started its Overdraft Payment Service, a 

BancorpSouth customer has had the option to remove the Overdraft Payment Service 

from his account on request. Since 2010 BancorpSouth requires all customers to 

affirmatively opt-in to the Overdraft Payment Service for debit card and ATM card 

transactions in order to use the service for those transactions. (Exhibit A at 22). 

11. At all times during the Class Period, BancorpSouth fully and regularly disclosed its 

discretionary posting order policy, stating that it would post debit card transactions in 

any order it chose, including high-to-low, even if that order resulted in greater 

insufficient funds or overdraft fees for customers. (Exhibit A at 14); (Jaggers Dep. at 

59:14-19); (DE #2274-13); (DE #2274-14). 

12. Plaintiff Shane Swift is a citizen of Arkansas and a current checking account customer 

of BancorpSouth. (2d Am. Compl. at ¶¶ 12, 31, 66).  

13. When Plaintiff opened his joint account with his wife Trina Swift at BancorpSouth's 

predecessor American State Bank, he acknowledged receipt of the governing account 

agreement documents and agreed to be bound by those documents. After American 

State Bank merged with BancorpSouth, BancorpSouth sent all account holders full 

disclosures regarding its products and services. When Plaintiff subsequently opened a 

second BancorpSouth account, he acknowledged receipt of the governing account 

agreement documents and agreed to be bound by those documents. (2d Am. Compl. at  

¶¶ 31-33); (Transcript of deposition of Shane Swift taken on January 18, 2012 ("Swift 
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Dep.")
4
 at 88); (Exhibits 2-3 to Swift Dep.); (Jaggers Dep. at 42:1-18). 

14. Plaintiff agrees that the Deposit Account Terms and Conditions ("Deposit 

Agreement") and other related disclosures, including the Account Information 

Statement attached as Exhibit B to the Second Amended Complaint, govern his 

relationship with BancorpSouth. (Id.). 

15. The Deposit Agreement expressly authorizes BancorpSouth to impose and deduct 

charges (including overdraft charges) directly from Plaintiff's account as they accrue. 

(See Deposit Agreement at 2, attached as Exhibit A to 2d Am. Compl.). 

16. The 2010 Account Information Statement further provides: 

An "overdraft" occurs any time a check, ACH, ATM, debit card, bank fee 

(including any overdraft related fee) or any other transaction (collectively, a 

"Transaction") is presented for payment against an account and the available 

balance of the account is insufficient to pay the Transaction. When an overdraft 

occurs, we may, at our discretion, refuse the Transaction, or alternatively, we may 

choose to pay the Transaction, in which case a negative account balance will 

result. . . . 

 

(Account Information Statement at 3, attached as Exhibit B to 2d Am. Compl.). 

Similar language appears in Account Information Statements since 2003 (see Exhibit 

A at 14); (Jaggers Dep. at 58:15-59:19); (Swift Dep. at 86-96); (Exhibits 4-12 to Swift 

Dep.); (DE #2274-13); (DE #2274-14).  

17. In addition, the 2009 Deposit Agreement explicitly authorizes BancorpSouth to post 

debits to an account in any order, including but not limited to, the order of largest to 

smallest dollar amount:  

ORDER OF PAYMENT: [I]f more than one item or order is presented for 

payment against this account on the same day and the available balance is 

insufficient to pay them all, we may pay any of them in any order we choose, 

even if the order we choose results in greater insufficient funds fees than if we 

had chosen to pay them in some other order. Our payment of any item or order in 

overdraft does not create any obligation for us to pay any other item or order in 

overdraft in the future, and you agree that no course of dealing regarding the 

payment of items or orders in overdraft will be created between us. 

 

(Deposit Agreement at 4, attached as Exhibit A to 2d Am. Compl.).  

18. Similarly, the 2010 Account Information Statement states: 

                                                           
4
 A copy of the relevant portions of the Swift Dep. is attached here as Exhibit D. 
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If more than one Transaction (whether check, ACH, ATM, debit card, bank fee, 

overdraft-related fee or any other transaction) is presented for payment against 

your account on the same banking day and the available balance is insufficient to 

pay them all, we may decide to pay any or all of them in any order we choose. 

When we pay Transactions, we generally choose to pay the largest Transaction 

first and the smallest Transaction last. Our choosing this order of payment for 

Transactions may result in greater Overdraft-related Fees than if we had chosen to 

pay them in some other order or had chosen not to pay them. 

 

(Account Information Statement at 3-4, attached as Exhibit B to 2d Am. Compl.).  

19. At least since 2004, BancorpSouth disclosed to its customers via its Account 

Information Statement that it would pay transactions in an order of its choosing even if 

this resulted in greater overdraft or insufficient funds fees. (Jaggers Dep. at 58:15-

59:19); (Transcript of deposition of Shane Swift taken on August 16, 2012 ("Second 

Swift Dep.") at 45-48)
5
; (Exhibit 4 to Second Swift Dep.); (Swift Dep. 86-96); 

(Exhibits 4-12 to Swift Dep.); (DE #2274-14). 

20. BancorpSouth provides multiple channels for customers to obtain information 

regarding their accounts, including monthly statements, a voice response system, calls 

to bank representatives, online banking and e-banking applications, and of course bank 

branches. (Transcript of 30(b)(6) deposition of Jeff Jaggers taken on August 15, 2012 

("Jaggers 30(b)(6) Dep.")
6
 at 62:23-63:13). 

21. Plaintiff was aware that BancorpSouth could post debits in any order, including from 

high-to-low, from looking at his transaction history. (Swift Dep. at 32:15-22).  

22. The 2010 Account Information Statement informed Plaintiff that he could participate 

in overdraft protection options offered by BancorpSouth instead of the Overdraft 

Payment Service: 

[Y]ou may avoid Overdraft-related fees through on of the Overdraft Protection 

products offered by BancorpSouth. Credit Card Overdraft Protection works by 

charging your BancorpSouth MasterCard or VISA credit card for cash advances 

in the total amount of Transactions drawn against insufficient funds, with 

resulting deposits of the cash advance amounts into your account to cover 

Transactions, up to the cash advance limit of your credit card. Credit Card 

Overdraft Protection transactions are subject to all the rules and finance charge 

provisions applicable to cash advances under the Cardholder Agreement. You 

may also avoid Overdraft-related Fees by establishing a BancorpSouth Equity 

                                                           
5
 A copy of the relevant portions of the Second Swift Dep. is attached here as Exhibit E. 

6
 A copy of the relevant portions of the Jaggers 30(b)(6) Dep. is attached here as Exhibit F. 
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Credit Line, which is a line of credit. . . . 

(Account Information Statement at 4, attached as Exhibit B to 2d Am. Compl.). 

23. Plaintiff does not dispute that throughout the time he has had a BancorpSouth 

checking account, BancorpSouth sent him updated account governing documents and 

disclosures at or near the time they were published. (2d Am. Compl. at  ¶¶ 31-33); 

(Swift Dep. at 81:8-21; 86-96); (Exhibits 4-12 to Swift Dep.).  

24. Plaintiff understood that transaction information was also available at a BancorpSouth 

branch: Plaintiff visited his local BancorpSouth branch on several occasions and 

requested and received copies of his account statements to help track his account 

activity. (Swift Dep. at 99-104). 

25. Plaintiff and his wife admit that they understand BancorpSouth's disclosures regarding 

its discretionary posting order in the Account Information Statement and Deposit 

Agreement, and would have understood the same if they had read the disclosures 

when they received them. (Transcript of deposition of Trina Swift taken on August 16, 

2012 ("Trina Swift Dep.")
7
 at 45-49); (Second Swift Dep. at 41-49). 

26. Plaintiff's wife admits that if she had paid more attention to her monthly statements 

from BancorpSouth earlier, she would have understood the posting order at an earlier 

time. (Trina Swift Dep. at 48:6-13). 

27. BancorpSouth periodically sent its customers documents on how to avoid overdraft 

fees, and provided a link on its website for additional information regarding overdraft 

fees and the Overdraft Payment Service. (Jaggers Dep. at 53:3-22).  

28. The Deposit Agreement also informs customers that they are jointly and severally 

liable for any account deficit resulting from charges and overdrafts. (Exhibit A at 15-

16). 

29. Plaintiff was aware that BancorpSouth had discretion in how it ordered debit 

transactions on his account, and he explicitly agreed to this policy as it was described 

in the Deposit Agreement. (Swift Dep. at 32:9-22, 81:8-25; 88). 

30. Plaintiff learned by reading his account statements and overdraft notices that 

BancorpSouth did not post transactions in chronological order. (Swift Dep. at 45:1-12; 

77:19-23).  

                                                           
7
 A copy of the relevant portions of the Trina Swift Dep. is attached here as Exhibit G. 
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31. Plaintiff had regular access to his account information with BancorpSouth since he 

opened his account. (Swift Dep. at 47:9-14). 

32. Plaintiff acknowledged that he understood BancorpSouth's ordering policies by 

reading his account statements. (Swift Dep. at 77:5-78:2). 

33. Plaintiff understood that BancorpSouth's discretionary posting policy disclosed in the 

Account Information Statement could lead to more overdraft and insufficient funds 

fees on his account. (Swift Second Dep. at 44:20-45:1). 

34. During the Class Period, Plaintiff incurred multiple overdraft fees on his account in a 

single day on numerous occasions. (2d Am. Compl. at ¶ 68); (Trina Swift Dep. at 

30:20-24). 

35. Either Plaintiff or Plaintiff's wife initiated all of the transactions on their 

BancorpSouth account that incurred overdraft fees. (Jaggers 30(b)(6) Dep. at 37:8-19); 

(Trina Swift Dep. at 39:21-40:1). 

36. Plaintiff admitted that if he had reviewed his account statements during the entire 

period he incurred overdraft fees, he would have seen that his transactions were 

ordered from high-to-low. (Swift Dep. 77:5-23); (Trina Swift Dep. at 43:8-44:7). 

37. Before filing the Complaint, Plaintiff never spoke with anyone at BancorpSouth about 

overdraft fees or the re-sequencing of his transactions; Plaintiff also testified that he is 

satisfied with BancorpSouth's service. (Swift Dep. at 51:19-52:4). 

38. Plaintiff never complained to BancorpSouth regarding the overdraft charges on his 

account, requested the charges be waived, or even asked BancorpSouth about the 

overdraft charges. (Swift Dep. at 51:17-52:24; 54:21-55:3).  

39. The only time Plaintiff's wife complained to BancorpSouth regarding overdraft 

charges, the charges were due to a computer problem and BancorpSouth promptly 

reversed the charges to her satisfaction. (Trina Swift Dep. at 30:25-32:8). 

40. Every time Plaintiff incurred an overdraft fee on his account, BancorpSouth notified 

him of the fee by sending a Notice for Charge for Overdrawn Account. Plaintiff 

admits receiving these notices. (Swift Dep. at 53:9-15);  (Second Swift Dep. at 28:10-

17). 

41. Before a written overdraft notice arrived, Plaintiff and his wife also could review their 

account online to see any overdraft fees. Overdraft charges also appeared on their 
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monthly statements. (Trina Swift Dep. at 36:19-37:15). 

42. Plaintiff never contacted BancorpSouth about any overdraft notices. (Second Swift 

Dep. at 29:6-9); (Jaggers 30(b)(6) Dep. at 105:3-7). 

43. Plaintiff voluntarily paid every overdraft charge applied to his account. (Swift Dep. at 

53:9-11; 54:11-20). 

44. Plaintiff received monthly account statements detailing transactions for his 

BancorpSouth account since he opened his account, either by mail or electronically. 

(Swift Dep. at 46:14-47:14). 

45. Plaintiff was aware that BancorpSouth paid debit transactions on his account into 

overdraft, and that BancorpSouth assessed overdraft fees on these transactions, 

because BancorpSouth indicated that funds in his account were insufficient to pay 

certain transactions. (Plaintiff Shane Swift's Objections and Responses to Defendant 

BancorpSouth Bank's First Continuing Interrogatories to Plaintiff, attached here at 

Exhibit H, at 11-12). 

46. In 2010 BancorpSouth sent notice to Plaintiff asking whether he wanted to continue 

participating in BancorpSouth's Overdraft Payment Service. (Swift Dep. 85:7-10). 

47. Plaintiff and his wife voluntarily opted-in to BancorpSouth's Overdraft Payment 

Service in May 2010. (Swift Dep. 85:7-13); (Trina Swift Dep. at 36:1-6). 

48. Plaintiff continued to incur overdraft fees on his account after opting-in to 

BancorpSouth's Overdraft Payment Service. (Trina Swift Dep. at 36:7-18).  

49. Plaintiff continued to conduct transactions on his account that caused overdraft fees 

after he received notices of overdrafts and the fees assessed for them. (Jaggers 

30(b)(6) Dep. at 77:13-25); (Trina Swift Dep. at 36:1-18). 

50. Plaintiff's wife never told BancorpSouth that she did not want the Overdraft Payment 

Service on their joint account during the Class Period, and she had no reason to 

believe that BancorpSouth would have refused to remove the Overdraft Payment 

Service had she asked. (Trina Swift Dep. at 33:8-17). 

51. At the time Plaintiff opted-in to the Overdraft Payment Service, he knew 

BancorpSouth posted debits high-to-low because he filed his lawsuit less than a week 

prior. (Swift Dep. 85:7-20).  

52. Plaintiff admits that BancorpSouth's Overdraft Payment Service provides a benefit to 
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him and the Class. (Swift Dep. 68:17-19; 85:14-20). 

53. Plaintiff admits that without BancorpSouth's Overdraft Payment Service, if there were 

not enough money in his account, a transaction would have been rejected or returned. 

He described such an outcome as "not a good thing." (Second Swift Dep. at 27:16-24). 

54. Plaintiff's wife also admits that having the Overdraft Payment Service provides a 

benefit to her as an account holder. (Trina Swift Dep. at 33:18-34:6). 

55. Plaintiff cannot identify what posting order BancorpSouth should use. (Swift Dep. 

57:7-18).  

56. Plaintiff admits that he is not challenging the amount that BancorpSouth charges for 

an individual overdraft fee. (Swift Dep. at 50:7-10). 

57. Plaintiff admits that the relative importance of different banking transactions varies for 

each customer, and that BancorpSouth cannot know what its customers believe to be 

their most important transactions on their accounts. (Swift Dep. 61:14-62:15). 

58. Plaintiff admits that he has no reason to believe that all BancorpSouth customers 

consider BancorpSouth's transaction ordering policies to be unfair. (Swift Dep. 38:22-

25). 

59. Plaintiff and his wife prefer that BancorpSouth pay all of their transactions, even if 

this results in overdrafts and BancorpSouth charges overdraft fees, rather than deny 

the transactions. (Trina Swift Dep. at 38:18-39:1); (Second Swift Dep. at 35:19-36:2). 

60. Plaintiff's wife conducted transactions on their BancorpSouth account when she was 

unsure of the account balance and whether sufficient funds were in the account to 

cover the transaction(s). (Trina Swift Dep. at 41:16-42:2). 

61. Plaintiff admits that he was not aware of all of the transactions his wife entered into on 

the BancorpSouth account during the class period. (Second Swift Dep. at 26:22-27:1). 

62. Plaintiff admits that when he entered into the transactions listed in on page 21 of the 

Second Amended Complaint, he did not know if there were sufficient funds in his 

account to cover the transactions. (Second Swift Dep. at 20:23-21:5). 

63. Plaintiff admits that he knew that if he had insufficient funds to cover transactions, the 

transactions would be covered by BancorpSouth's Overdraft Payment Service. 

Plaintiff admitted that he knew this because he had used the program before. (Second 

Swift Dep. at 21:6-11; 22:2-13). 

Case 1:09-md-02036-JLK   Document 2999-3   Entered on FLSD Docket 10/09/2012   Page 9 of
 11



9 
 

64. Plaintiff's wife has maintained an individual checking account at Iberia Bank in 

Pocahontas, Arkansas, since 2011. (Trina Swift Dep. at 12:3-10). 

65. Plaintiff's wife also maintained an account with a local credit union during the Class 

Period. (Trina Swift Dep. at 12:13-16). 

66. As of August, 2012 (and perhaps still to date), Plaintiff and his wife maintain a joint 

checking account at BancorpSouth. (Trina Swift Dep. at 50:12-14); (2d Am. Compl. at 

¶ 66). 

67. Plaintiff's wife admits that BancorpSouth cannot know when a customer has written a 

check until BancorpSouth receives it.  (Trina Swift Dep. at 63:6-64:18). 

 

Respectfully submitted this 9th day of October, 2012. 

PARKER, HUDSON, RAINER & DOBBS LLP 

/s/ Eric Jon Taylor          

Eric Jon Taylor 

Georgia Bar No. 699966 

ejt@phrd.com 

William J. Holley, II 

Georgia Bar No. 362310 

wjh@phrd.com 

David B. Darden 

Georgia Bar No.  250341 

dbd@phrd.com 

Darren E. Gaynor 

Georgia Bar No. 288210 

deg@phrd.com 

1500 Marquis Two Tower 

285 Peachtree Center Avenue N.E. 

Atlanta, Georgia 30303 

Telephone:  (404) 523-5300 

Facsimile:  (404) 522-8409   Counsel for Defendant BancorpSouth Bank 
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CERTIFICATE OF SERVICE 

I hereby certify that I have this day caused the foregoing to be electronically filed with 

the Clerk of the Court using the CM/ECF system, which will send notification of such filing to 

all counsel of record entitled to receive service.  

This 9th day of October, 2012. 

 

      /s/ Eric Jon Taylor  

      Eric Jon Taylor 
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